PROCEDURAL SAFEGUARDS NOTICE

PROCEDURAL SAFEGUARDS NOTICE

BUREAU OF SPECIAL EDUCATION’S CONSULTLINE, A PARENT HELPLINE
800-879-2301

ConsultLine personnel are available to parents and advocates of children with disabilities or child thought to
be disabled to explain federal and state laws relating to special education; describe the options that are
available to parents; inform the parents of procedural safeguards; identify other agencies and support
services; and describe available remedies and how the parents can proceed.

Additional Resources appear at the end of this notice.

The Individuals with Disabilities Education Act (IDEA), the Federal law concerning the education of students
with disabilities, requires the Local Education Agency (LEA) to provide parents of a child with a disability with
this notice containing a full explanation of the procedural safeguards available under the IDEA and the U.S.
Department of Education regulations. A copy of this notice must be given to parents only once a school year,
or:

(1) upon initial referral or parent request for evaluation; (2) upon filing by parents of their first State
complaint under 34 CFR §8300.151 through 300.153 and upon filing by parents of their first due process
complaint under §300.507 in a school year; (3) when a decision is made to take a disciplinary action that
constitutes a change of placement; and (4) upon parent request. [34 CFR §300.504(a)]

This procedural safeguards notice must include a full explanation of all of the procedural safeguards available
under §300.148 (unilateral placement at private school at public expense), §8300.151 through 300.153 (State
complaint procedures), §300.300 (consent), §8300.502 through 300.503, §§300.505 through 300.518, and
§§300.530 through 300.536 (procedural safeguards in Subpart E of the Part B regulations), and §§300.610
through 300.625 (confidentiality of information provisions in Subpart F). This model form provides a format
that LEAs may choose to use to provide information about procedural safeguards to parents.
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I. GENERAL INFORMATION

A. WHO IS A PARENT? (34 CFR §300.30)

THIS SECTION DESCRIBES WHO IS ABLE TO ACT AS A PARENT FOR PURPOSES OF SPECIAL EDUCATION
DECISION MAKING.

A parent is a biological or adoptive parents of a child; a foster parent; a guardian generally authorized to act
as the child’s parent, or authorized to make educational decision for the child; an individual acting in the
place of a biological or adoptive parent (including a grandparent, stepparent, or other relative) with whom
the child lives, or an individual who is legally responsible for the child’s welfare; or a surrogate parent.

A surrogate parent must be appointed when no parent can be identified; the public agency, after reasonable
efforts, cannot locate a parents; the child is a ward of the State under the laws of Pennsylvania, or the child
in an unaccompanied homeless youth as defined by the McKinney-Vento Homeless Assistance Act, 42 U.S.C.
Sec. 11434a(6). Public agencies must ensure that a person selected as a surrogate parent is not an employee
of the SEA, the LEA or any other agency that is involved in the education or care of the child; has no personal
or professional interest that conflicts with the interest of the child the surrogate parent represents; and has
knowledge and skills that ensure adequate representation of the child. The surrogate parent may represent
the child in all matters relating to the identification, evaluation, and educational placement of the child and
the provision of FAPE to the child. The public agency must make reasonable efforts to ensure the assighment
of surrogate parent not more than 30 days after a public agency determines that the child needs a surrogate
parent.

B. WHAT IS PRIOR WRITTEN NOTICE? (34 CFR §300.503)

THIS SECTION EXPLAINS WHAT, HOW, AND WHEN AN LEA MUST TELL YOU ABOUT ACTIONS IT PROPOSES
OR REFUSES TO TAKE.

1. When Notice Is Required
Your local education agency (LEA) - the entity responsible for providing a free appropriate public
education to your child - must notify you in writing whenever it:
a. Proposes to initiate or to change the identification, evaluation, or educational placement of
your child, or the provision of a free appropriate public education (FAPE) to your child; or
b. Refuses to initiate or to change the identification, evaluation, or educational placement of
your child, or the provision of FAPE to your child.
Change of placement for disciplinary reasons.
Due process hearing, or an expedited due process hearing, initiated by LEA.
Refusal of LEA to agree to an independent educational evaluation (IEE) at public expense.
Parents’ revocation of consent for special education and related services.
In Pennsylvama prior written notice is provided by means of a LEA Prior Written Notice Form/Notice
of Recommended Educational Placement. You should be given reasonable notice of this proposal or
refusal so that if you do not agree with the LEA you may take appropriate action. Reasonable Notice
means ten days.
2. Content of notice
The prior written notice must:
Describe the action that your LEA proposes or refuses to take;
Describe the parents’ action for the revocation of special education and related services;
Explain why your LEA is proposing or refusing to take the action;
Describe each evaluation procedure, assessment, record, or report your LEA used in deciding
to propose or refuse the action;
5. Include a statement that you have protections under the procedural safeguards provisions in
Part B of IDEA;
6. Tell how you can obtain a description of the procedural safeguards if the action that your LEA
is proposing or refusing is not an initial referral for evaluation;
7. Include resources for you to contact for help in understanding Part B of the IDEA;
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8. Describe any other choices that your child’s IEP Team considered and the reasons why those
choices were rejected; and
9. Provide a description of other reasons why your LEA proposed or refused the action.
3. Notice in understandable language
a. The notice must be:
1) Written in language understandable to the general public; and
2) Provided in your native language or other mode of communication you use, unless it is
clearly not feasible to do so.
3) If your native language or other mode of communication is not a written language,
your LEA must ensure that:
a) The notice is translated for you orally or by other means in your native
language or other mode of communication;
b) You understand the content of the notice; and
c) There is written evidence that 1 and 2 have been met.

C. WHAT IS NATIVE LANGUAGE? (34 CFR §300.29)

1. Native language, when used with an individual who has limited English proficiency, means the
following:

a. The language normally used by that person, or, in the case of a child, the language normally
used by the child’s parents;

b. In all direct contact with a child (including evaluation of a child), the language normally used
by the child in the home or learning environment.
For a person with deafness or blindness, or for a person with no written language, the mode
of communication is what the person normally uses (such as sign language, Braille, or oral
communication).

D. NOTICE BY ELECTRONIC MAIL (34 CFR §300.505)

If your LEA offers parents the choice of receiving documents by e-mail, you may choose to receive the
following by e-mail:

1. Prior written notice;

2. Procedural safeguards notice; and

3. Notices related to a due process complaint.

E. WHAT IS PARENTAL CONSENT? (34 CFR §300.9)

THIS SECTION EXPLAINS WHAT INFORMED PARENTAL CONSENT IS AND WHEN YOU NEED TO PROVIDE IT, SO
AN LEA MAY PROCEED AS PROPOSED IN THE NOTICE.

1. What is Parental Consent?
Consent means:

a. You have been fully informed in your native language or other mode of communication (such
as sign language, Braille, or oral communication) of all information about the action for which
consent is sought;

b. You understand an agree in writing to that action, and the consent describes that action and
lists the records (if any) that will be released and to whom; and

c. You understand that the consent does not negate (undo) an action that has occurred after you
gave your consent and before you withdrew it.

2. Can the Parent Revoke Consent?

a. Yes. You must submit written documentation to the LEA staff revoking consent for special
education and related services;

b. When you revoke consent for special education and related services, the LEA must provide
you with Prior Written Notice;

c. Special education and related services cannot cease until the LEA provides you with Prior
Written Notice;

d. Prior notice is defined as ten calendar days;

e. LEA staff cannot use mediation or due process to override your revocation of consent;
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f. The LEA will not be considered in violation of the requirement to make FAPE available to the
child because of the failure to provide the child with further special education and related
services;

g. The LEA is not required to amend the child’s educational records to remove any references to
the child’s receipt of special education and related services because of the revocation of
consent.

h. The LEA is not required to convene an IEP team meeting or develop and IEP for the child for
further provision of special education and related services.

F. WHEN IS PARENTAL CONSENT NEEDED?

1. Initial Evaluations (34 CFR §300.300)
a. General Rule: Consent for initial evaluation
Your LEA cannot conduct an initial evaluation of your child to determine whether your child is
eligible under Part B of the IDEA to receive special education and related services without
first providing you with prior written notice of the proposed action and without obtaining
your consent as described under the heading Parental Consent.

Your LEA must make reasonable efforts to obtain your informed consent for an initial
evaluation to decide whether your child is a child with a disability. Your consent for initial
evaluation does not mean that you have also given your consent for the LEA to start providing
special education and related services to your child. If your child is enrolled in public school
or you are seeking to enroll your child in a public school and you have refused to provide
consent or failed to respond to a request to provide consent for an initial evaluation, your
LEA may, but is not required to, seek to conduct an initial evaluation of your child by utilizing
the Act’s mediation or due process complaint, resolution meeting, and impartial due process
hearing procedures. Your LEA will not violate its obligations to locate, identify and evaluate
your child if it does not pursue an evaluation of your child in these circumstances.

b. Special rules for initial evaluation of wards of the State
Under Pennsylvania law, if a child is designated a ward of the state, the whereabouts of the
parent are not known or the rights of the parent have been terminated in accordance with
State law. Therefore, someone other than the parent has been designated to make
educational decisions for the child. Consent for an initial evaluation should, therefore, be
obtained from the individual so designated.

Ward of the State, as used in the IDEA, encompasses two other categories, so as to include a
child who is:
1. A foster child who does not have a foster parent;
2. Considered a ward of the State under State law; or
3. In the custody of a public child welfare agency.
2. Consent for Initial Placement in Special Education (34 CFR §300.300)
Parental consent for services
Your LEA must obtain your informed consent before providing special education and related services
to your child for the first time. The LEA must make reasonable efforts to obtain your informed
consent before providing special education and related services to your child for the first time.

If you do not respond to a request to provide your consent for your child to receive special
education and related services for the first time, or if you refuse to give such consent, your LEA
may not use the procedural safeguards (i.e. mediation, due process complaint, resolution
meeting, or an impartial due process hearing) in order to obtain agreement or a ruling that the
special education and related services as recommended by your child’s IEP Team may be
provided to your child without your consent.

If you refuse to give your consent for your child to start receiving special education and related
services, or if you do not respond to a request to provide such consent and the LEA does not provide
your child with the special education and related services for which it sought your consent, your LEA:
1. Is not in violation of the requirement to make FAPE available to your child for its failure to
provide those services to your child; and
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2. Is not required to have an IEP meeting or develop an IEP for your child for the special
education and related services for which your consent was request.

3. Consent for Reevaluations (34 CFR §300.300)

Your LEA must obtain your informed consent before it reevaluates your child, unless your LEA can
demonstrate that:

1. It took reasonable steps to obtain your consent for your child’s reevaluation; and

2. You did not respond.

4. What is Documentation of Reasonable Efforts to Obtain Parental Consent? (34 CFR §300.300)
Your LEA must maintain documentation of reasonable efforts to obtain parental consent for initial
evaluations, to provide special education and related services for the first time, to reevaluation and
to locate parents of wards of the State for initial evaluations. The documentation must include a
record of the LEA’s attempts in these areas, such as:

1. Detailed records of telephone calls made or attempted and the results of those calls;

2. Copies of correspondence sent to the parents and any responses received; and

3. Detailed records of visits made to the parent’s home or place of employment and the results
of those visits.

5. When is Consent Not Required Related to Evaluation?

Your consent is not required before your LEA may:
1. Review existing data as part of your child’s evaluation or a reevaluation; or
2. Give your child a test or other evaluation that is given to all children unless, before that test
or evaluation, consent is required from all parents of all children.

6. What If | Refuse to Consent to a Reevaluation?

If you refuse to consent to your child’s reevaluation, the LEA may, but is not required to, pursue your
child’s reevaluation by using the mediation, due process complaint, resolution meeting, and impartial
due process hearing procedures to seek to override your refusal to consent to your child’s
reevaluation. As with initial evaluations, your LEA does not violate its obligations under Part B of the
IDEA if it declines to pursue the reevaluation in this manner.

Your LEA may not use your refusal to consent to one service or activity to deny you or your child any
other service, benefit, or activity.

If you have enrolled your child in a private school at your own expense or if you are home schooling
your child, and you do not provide your consent for your child’s initial evaluation or your child’s
reevaluation, or you fail to respond to a request to provide your consent, the LEA may not use its
consent override procedures (i.e., mediation, due process complaint, resolution meeting, or an
impartial due process hearing) and is not required to consider your child as eligible to receive
equitable services (services made available to parentally-placed private school children with
disabilities).
7. What If | Disagree With An Evaluation?
a. Independent Educational Evaluations (34 CFR §300.502)
1) General
As described below, you have the right to obtain an independent educational
evaluation (IEE) of your child if you disagree with the evaluation of your child that
was obtained by your LEA. If you request an IEE, the LEA must provide you with
information about where you may obtain an IEE and about the LEA’s criteria that
apply to IEEs.
2) Definitions

a) Independent educational evaluation means an evaluation conducted by a
qualified examiner who is not employed by the LEA responsible for the
education of your child.

b) Public expense means that the LEA either pays for the full cost of the
evaluation or ensures that the evaluation is otherwise provided at no cost to
you, consistent with the provisions of Part B of the IDEA, which allow each
State to use whatever State, local, Federal and private sources of support are
available in the State to meet the requirements of Part B of the Act.

3) Parent right to evaluation at public expense
You have the right to an IEE of your child at public expense if you disagree with an
evaluation of your child obtained by your LEA, subject to the following conditions:
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a) If you request an IEE of your child at public expense, your LEA must, without
unnecessary delay, either: (a) File a due process complaint to request a
hearing to show that its evaluation of your child is appropriate; or (b) Provide
an IEE at public expense, unless the LEA demonstrates in a hearing that the
evaluation of your child that you obtained did not meet the LEA’s criteria.

b) If your LEA requests a hearing and the final decision is that your LEA’s
evaluation of your child is appropriate, you still have the right to an IEE, but
not at public expense.

c) If you request an IEE of your child, the LEA may ask why you object to the
evaluation of your child obtained by your LEA. However, your LEA may not
require an explanation and may not unreasonably delay either providing the
IEE of your child at public expense or filing a due process complaint to
request a due process hearing to defend the LEA’s evaluation of your child.

d) You are entitled to only one IEE of your child at public expense each time
your LEA conducts an evaluation of your child with which you disagree.

e) LEA criteria
If an IEE is at public expense, the criteria under which the evaluation is
obtained, including the location of the evaluation and the qualifications of
the examiner, must be the same as the criteria that the LEA uses when it
initiates an evaluation (to the extent those criteria are consistent with your
right to an IEE).

Except for the criteria described above, a LEA may not impose conditions or
timelines related to obtaining an IEE at public expense.
b. Parent-initiated evaluations
If you obtain an IEE of your child at public expense or you share with the LEA an evaluation of
your child that you obtained at private expense:

1) Your LEA must consider the results of the evaluation of your child, if it meets the
LEA’s criteria for IEEs, in any decision made with respect to the provision of FAPE to
your child; and

2) You or your LEA may present the evaluation as evidence at a due process hearing
regarding your child.

c. Requests for evaluations by hearing officers
If a hearing officer requests an IEE of your child as part of a due process hearing, the cost of
the evaluation must be at public expense.

G. CONSENT FOR DISCLOSURE OF PERSONALLY IDENTIFIABLE INFORMATION (34 CFR §300.622)

Unless the information is contained in education records, and the disclosure is authorized without
parental consent under FERPA, your consent must be obtained before personally identifiable information
is disclosed to parties other than officials of participating agencies. Except under the circumstances
specified below, your consent is not required before personally identifiable information is released to
officials of participating agencies for purposes of meeting a requirement of Part B of the IDEA.

Your consent, or consent of an eligible child who has reached the age of majority under State law, must
be obtained before personally identifiable information is released to officials of participating agencies
providing or paying for transition services.

If your child is in, or is going to go to, a private school that is not located in the same LEA you reside in,

your consent must be obtained before any personally identifiable information about your child is released
between officials in the LEA where the private school is located and officials in the LEA where you reside.
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Il. CONFIDENTIALITY INFORMATION

A. WHO HAS ACCESS TO CONFIDENTIAL INFORMATION RELATED TO MY CHILD? (34 CFR §300.611)

1. Related to the confidentiality of information, the following definitions apply:

Destruction means physical destruction or removal of personal identifiers from information so
that the information is no longer personally identifiable.

b. Education records means the type of records covered under the definition of “education
records” in 34 CFR Part 99 (the regulations implementing the Family Educational Rights and
Privacy Act of 1974, 20 U.S.C. 1232g (FERPA)).

Participating agency means any LEA, agency or institution that collects, maintains, or uses
personally identifiable information, or from which information is obtained, under Part B of
the IDEA.

d. Personally identifiable (34 CFR §300.32) means information that has:

a.

C.

1)
2)
3)

4)

Your child’s name, your name as the parent, or the name of another family member;
Your child’s address;

A personal identifier, such as your child’s social security number or student number;
or

A list of personal characteristics or other information that would make it possible to
identify your child with reasonable certainty.

2. Access Rights (34 CFR §300.613)

Parent Access

The LEA must permit you to inspect and review any education records relating to your child
that are collected, maintained, or used by your LEA under Part B of the IDEA. The
participating agency must comply with your request to inspect and review any education
records on your child without unnecessary delay or before any meeting regarding an IEP, or
any impartial due process hearing (including a resolution meeting or a hearing regarding
discipline), and in no case more than 45 calendar days after you have made a request.

a.

3. Fees

Your right to inspect and review education records includes:

Your right to a response from the participating agency to your reasonable requests for
explanations and interpretations of the records;

Your right to request that the participating agency provide copies of the records if
you cannot effectively inspect and review the records unless you receive those
copies; and

Your right to have your representative inspect and review the records.

a) The participating agency may presume that you have authority to inspect and
review records relating to your child unless advised that you do not have the
authority under applicable State law governing such matters as guardianship,
or separation and divorce.

b) If any education record includes information on more than one child, the
parents of those children have the right to inspect and review only the
information relating to their child or to be informed of that specific
information.

c) Onrequest, each participating agency must provide you with a list of the
types and locations of education records collected, maintained, or used by
the agency.

Other Authorized Access (34 CFR §300.614)

Each participating agency must keep a record of parties obtaining access to education records
collected, maintained, or used under Part B of the IDEA (except access by parents and
authorized employees of the participating agency), including the name of the party, the date
access was given, and the purpose for which the party is authorized to use the records.

Each participating agency may charge a fee or copies of records (34 CFR §300.617) that are made for
you under Part B of the IDEA, if the fee does not effectively prevent you from exercising your right to
inspect and review those records.
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A participating agency may not charge a fee to search for or to retrieve information under Part B of
the IDEA.

Amendment of Records at Parent’s Request (34 CFR §300.618)

If you believe that information in the education records regarding your child collected, maintained,
or used under Part B of the IDEA is inaccurate, misleading, or violates the privacy or other rights of
your child, you may request the participating agency that maintains the information to change the
information.

The participating agency must decide whether to change the information in accordance with your
request within a reasonable period of time of receipt of your request.

If the participating agency refuses to change the information in accordance with your request, it must
inform you of the refusal and advise you of the right to a hearing for this purpose.

Opportunity for a Records Hearing (34 CFR §300.619)

The LEA must, on request, provide you an opportunity for a hearing to challenge information in
education records regarding your child to ensure that it is not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of your child.

a.

Hearing Procedures (34 CFR §300.621)

A hearing to challenge information in education records must be conducted according to the
following procedures for such hearings under the Family Educational Rights and Privacy Act of
1974, 20 U.S.C. Section 1233g (FERPA):

1) The educational agency or institution shall hold the hearing within a reasonable time
after it has received the request for the hearing from the parent or eligible student.

2) The educational agency or institution shall give the parent or eligible student notice
of the date, time, and place, reasonable in advance of the hearing.

3) The hearing may be conducted by any individual, including an official of the
educational agency or institution who does not have a direct interest in the outcome
of the hearing.

4) The educational agency or institution shall give the parent or eligible student a full
and fair opportunity to present evidence to challenge the content of the student’s
education records on the grounds that the information contained in the education
records is inaccurate, misleading, or in violation of the privacy rights of the student.
The parent or eligible student may, at their own expense, be assisted or represented
by one or more individuals of his or her own choice, including an attorney.

5) The educational agency or institution shall make its decision in writing within a
reasonable period of time after the hearing.

6) The decision must be based solely on the evidence presented at the hearing, and
must include a summary of the evidence and the reasons for the decision.

Result of Hearing (34 CFR §300.620)

If, as a result of the hearing, the participating agency decides that the information is
inaccurate, misleading, or otherwise in violation of the privacy or other rights of the child, it
must change the information accordingly and inform you in writing. If, as a result of the
hearing, the participating agency decides that the information is not inaccurate, misleading,
or otherwise in violation of the privacy or other rights of your child, you may place in the
records that it maintains on your child a statement commenting on the information or
providing any reasons you disagree with the decision of th